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By Hunt1 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

RECEIVED 

Re: Ex Parte Notice: Consolidated Application of EchoStar 
Communications Corporation, General Motors Corporation and 
Hughes Electronics Corporation for Authority to Transfer Control 
CS Docket No. 01 -348 

~~ 

Dear Ms. Dortch: 

The undersigned today sent the enclosed ex purle communication to 
W. Kenneth Ferrce of the FCC's Media Bureau. Please associate this communication 
with the above-referenced file. 

Respectfitlly submitted. 

Enclosure 

cc: W. Kenneth Ferrec 

DW nci I m457 I 
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PARTNERS NOT RESIDENT IN W**H,NOTON 

September 27, 2002 

Mr. W. Kenneth Ferree 
Chief, Media Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 

Re: Merger of EchoStar Communications Corporation 
and Hughes Electronics Corporation, and its Potential Impact on 
the Proposed AMERICOM2Home DBS Platform 
FCC CSDocket No. 01-348 

k . 1 ;  I l r .  James and Mr. Ferree: 

On behalf of SES AMERICOM, Inc. ("SES AMERICOM')), we are 
%'I i i i n c ;  to infonn the U.S. Department of Justice (the "DOJ") and the Federal 

e~'pn!munications Commission (the "FCC" or "Commission") about certain matters 
c ) . ~ ~ I I I ~  to a new and innovative direct broadcast satellite ("DBS") service, known as 
' A  'L1 I .  iiICOM2Home," being developed by SES AMERICOM. This service will 

I O : I I ~ I C I C  with the DBS offerings of EchoStar Communications Corporation ("EchoStar") 
s L ~ ~ c ~ !  ( he  Hughes Electronics Corporation ("Hughes") subsidiary, DIRECTV, Inc. 
I 'l)lRI.('TV"), and is expected to benefit U.S. consumers, by creating an alternative and 
: , ~ I , L ~ : I c  nieans of program distribution for providers of satellite television content. 

The peliding merger of EclioStar and Hughes (the "Merger") threatens to 
i 1 1 I ~ c ~ ~ ~  the dePloWlCnt and ultimate SLICCCSS of the AMERICOMZHome venture. Unless 
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,.,LI i , iI :” soiiditions are imposed on the Merger, the newly combined entity (“New 
1.t hoStar”) will have the necessary market power and incentive to prevent 
\\ltK1COMZHome from becoming a competitive force in the DBS arena. Accordingly, 
5! ,5 .  \MERICOM hereby requests that, if the DOJ and the FCC permit the 
:r.iiwttimation of the Merger, certain conditions be imposed on New EchoStar’s future 
01 : I <  t i l e s  and operations, in order to allow the development of AMERICOMZHome as a 
,.L.::ipctiti\.e alternative to New EchoStar’s service offerings, and thereby to enhance 
‘ t  :iipc!ilion i n  the DBS and other multichannel video programming distribution 

, ‘ ‘ ’ \ I \  I’L)”) scclors. 

1. SES ARIERICOM 

SES AMERICOM provides US. and international communications 
A :.< I L C S  tlirough a fleet of’ 16 geosyichronous satellites. Headquartered in Princeton, 
YY.  lcrsey, SES AMERICOM is otic oftlie largest U.S. providers of fixed satellite 
,c!>, IL ‘C.  (“FSS”) transponder capacity for the transmission of cable and broadcast 
! i t  ~ ) ~ r m i m i n g  to cable head ends and broadcast networks. SES AMERICOM transmits 

ion programming to approximately 10,000 cable head ends serving over 80 million 
,i:h>;c:-ihers i n  the United States. Virtually every U S .  cable and DBS household receives 
\<:::~C (~f‘its programming indirectly via the SES AMERICOM fleet. SES AMERICOM 
. I I - ~ . -  ILS liiciises from the FCC for the development and provision in the United States of 
, i i ! c w t i v c  broadband infomiation scrviccs. I 

SES AMERICOM’s parent company, SES GLOBAL, owns SES ASTRA, 
.I iL,.itittig European provider of satellite capacity. While not a retail provider of DBS 
;ti i iw SES ASTRA owns and operates Europe’s largest fleet of Ku-band satellites, 
’.\ hicl: support the operation of multiple (and competing) DBS offerings by major media 
21 ~xip$,  act-oss the European continent. SES AMERICOM intends to leverage the unique 
Dl3’i hnoir-ledge and experience of SES .4STRA to create a similar, open DBS platform 
8 1 ~ .  ! l i t ,  l Inited States. 

11. AR.1ERICOMZHOME 

On April 25, 2002, SES AMERICOM announced the initiation of the 
4\ lk  KlCOMZHome venture, and filed a Petition for Declaratory Ruling (the “PDR’) 
.I $ : ! I  :lie FCC. seeking authorization to provide the AMERICOMZHome platform in the 

l’iic FCC authorized SES AMERICOM‘s predecessor, GE American Communications. Inc. (“GE 
I..,, i,,iii.,>m”!. 10 provide such services in the a onion of the freauencv snectrum commonlv referred to as the 

1 , I  

K, ! ~ i t i , I  S& GE Amerlcan Co_mmunicaiion‘s, Inc., 12 FCC Rcd 6475 (Int’l Bur. 1997) ;kE American 
~ . v  : X ~ I I I ~ ! ~ ~ I O I I ~ .  Inc., DA 01-225 (Int’l Bur., Jan. 31, 2001). 
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: i i .ret! States.' Modeled after the SES ASTRA system in Europe, AMERICOMZHome 
v i !  I h i  an open DBS platfomi on which television program providers and other content 
'1' 'XI,: ivill lease capacity in order to offer television programming directly to 
oi ,+uiiisrs. 

The AMERlCOMZHoinc system will compete with the DBS offerings of 
i I x h i x  and DIRECTV, as well as with other MVPD operators, by providing an 

$ t t x ; ' a  c altemativc distribution outlet for content providers, and new opportunities for 
L. ', L L  poviders and distributors. Niche. foreign language, and special interest 

rminiers, for examplc, \vho may have trouble obtaining carriage by the incumbent 
, t < iC i  cable operators. will he able to offer free-to-air, monthly subscription, and/or 

pc- view Iclevision programminx directly to consumers who have installed a small 
.a~dIi;.: dish and olhcr necessary receiving equipment. 

The platform will use a saLellite licensed by the Government of Gibraltar, 
I\ iiich SES AMERICOM has a longstanding relationship on satellite regulatory and 

tlon by late 2004, will be placed at the 105.5" W.L. orbital location, which is in- 

_\  i:.)Siar's DBS satellitcs. Ultimately the AMERICOM2Home DBS platform at 105.5" 
,\ ' ' j  i l l  hc bundled with hizh-spced, two-way Internet access and other advanced data 

~ L ~ . I ~ S I I I ~  mattcrs.' The ncw satcllite. on which SES AMERICOM hopes to complete 

KI; the 101" W.L. and I I O "  W.l.. orhital positions occupied by DIRECTV's and 

i ices from the 105" W.L. orbital slot.' 

SES AMERICOM hopes to obtain the required regulatory approvals for 
' h i  deployment of thc AMERlCOMZHome system in the near future. In anticipation of 

113: iauiich of this DBS platfomi, SES AMERICOM now seeks the assistance of the DOJ 
tnc! (lit: FCC i n  clearing other potential impediments to the success of this venture, by 
ahins steps to ensure that the Merger does not adversely affect the development of 
. \ \ l E K  ICOMZHonic as a platform for competitive providers of DBS service. 

SES AMERICOM, Inc.. Petition for Declaratory Ruling To Serve the U S .  Market Using BSS 
<pl!~(ijnfrfnfhe 105.5" W.I.. Orbital I.ocation. SAT-PDR-20020425-00071 (filed April 25,2002). 

SF.7 AMERICOM's subsidjar). has employees in Gibraltar who operate a satellite control Center in 
i ~ < v , i I t a i  S i 3  AMERICOM. through a joint venture, also provides satellite service in Asia through a 
~ ~ ~ ~ ~ i i I i ~ : ~ l i c ~ n s e d  satellite. Prior 10 its acquisition by SES GLOBAL, GE Americom had developed a 
tr .~n; iclationship with the Government of Gibraltar. 

S F 5  AhlFRICOZ.1 is authorized by the FCC to operate in the Ka-band and the Ku-band from fhe 
0 i\ irrhltal location &.note 1 a (Ka-band); GTE Spacenet Corporation, Order and 
\ C ~ ) I V : I J I ~ ! .  3 FCC Rcd 6986 (1988) (Ku-hand). 
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Ill. SUGGESTED MERGER CONDITIONS 

The Merger threatens to consolidate under the aegis o f  one entity an 
I I I ~ I U S  amount of the limited satellite resources available for the provision of direet- 

: (  ,,oi?ie satellite services in the United States. The merged entity, New Echostar, would 
i'\ I I  i ,10':,0 of the prime satellite orbital slots and frequencies licensed by the FCC that 
\*'!<.r l i i l l  coverage o f  the continental United States ("CONUS") and are designated for 
3 3 5  ' As a result, New EchoStar could become the only provider of DBS in the United 

. ~ i c ~  and the sole MVPD service supplier in many rural and hard-to-reach areas. With 
' ) '  :i  i S million North American television households (over45 million viewers) 

iie,:nting nearly 20% of  the U . S .  MVPD market, New EchoStar's subscriber base 
.I l ! i l < l  cxcced that o f  any other U.S. MVPD operator.' New Echostar will also control or 
:i,~\ c ttiteresls in a significant portion of the orbital and spectrum resources available in 
: i : < .  1 :,itcd Slates for the provision of broadband Internet access service directly to 

.'r,i,iilers Iia satellite. 

No company today offers an open platform for the provision of DBS in the 
: IIIICC Statcs. as SES ASTRA does i n  Europe, or otherwise competes with DLRECTV 
.m/i J.:.!ioStar in the provision of DBS service. The New EchoStar DBS monopolywould 
5. ~ i l l c :  stifle such competition. to the detriment o f  consumers and content providers. SES 

ICOM believes that tlie imposition of certain conditions on the Merger is 
ry in order to curb New EchoStar's ability to affect adversely the establishment 

~ ~ i i d  opcraiion of the AMERICOM2Honie platform, as well as other competitive service 
~~!~I'vr~ngs. Accordingly, assuming the Merger is allowed to go forward, SES 
.-1~1F:IIICO.V hereby urges the DOJ and the FCC to impose the conditions discussed 
k I m \  \.\ itli respect to the operations o f  New EchoStar. 

A. 

SES AMERICOM recently sent a letter to Donald Abelson, the Chief o f  
:I,L. Fc 'T's International Bureau (copy enclosed) (the "Abelson Letter"),' requesting the 

Coordination of the AMERICOM2Home Satellite 

SW ApDlication of EchoSldr Communications Corporation, General Motors Corporation. and 
H,&,~~T&onics Cornoration for FCC Consent to a Transfer of Control, Att. B, at 4-7; An. C (filed 
n:.. Z!, 2001). 

SCc Statement of Marshall Pagan, Pegasus Communications Corporation, Oversight Hearing on 
ih': Sp ius  dComuetition in the Multi-Channel Video Programming Distribution Markemlace. Before the 
' ~ ' . ' : ; ; _ m i ' t e P ~ o n _ t h ~ . ~ ~  Subcomm.nn Telecom and the Internet, 107" Cong. (2001). 

I cilcr flom Phillip I Spcctor. .Anorne) for SES AMERICOM, to Donald Abelson, FCC, Aug. 23, 
> I  I ,  . ,  



,> ,. , i H i F k i N D .  W H A R T O N  h C A K R i S O N  

i i i i t .  i ‘!larks .4. James, Jr, 
”1. \ \  Kcnncth Ferree 

5 

’ ’ :im:issioii’s assistance in bringing EchoStar and DIRECTV to the negotiation table for 
ij,;:-ai’,r-tu-operator discussions about AMERICOM2Home. While alleging that they 

nterference concenis about the AMERICOM2Home proposal,8 the two DBS 
!ir ;iiiii)ents have refused to meet operator-to-operator with SES AMERICOM -- a refusal 
l ~ i i ,  

I (  ’. m: of the competing AMERICOMZHome system.”’ Instead of such discussions, the 
9145 i.icumbents have insisted on meetings at which FCC and United Kingdom 

ieiit representatives would have to be present,’O and indeed the U.K. Government 
F ( T  liavc now scheduled an administration-to-administration coordination 
for several months from non, i n  mid-December 2002. 

explained in the Abelson Letter, “can be motivated only by a desire to stall the 

As dctailed in the Abelson Letter, these meetings between the 
in,.;tr;rtions are no suhstitute for operator-to-operator discussions. Administration 

~ I I V L ~ ~ I I I ~ S  involve too many unnecessary parties (such as lawyers and government 
.iiji,:i‘iis), are difficult to schedule and cumbersome to conduct, and waste valuable 

e:iinient resources. Operator-to-operator meetings, on the other hand, should allow 
u l i c s ’  engineers quickly to home in on, and resolve, important technical issues, 

i h ; i  cl~! expediting the dcploynicnt ofthc competitive AMERICOM2Honie platform. 

To thwart any cffort hj, New EchoStar to use purported technical concerns 
.11:,i scheduling difficulties to obstruct or delay market entry of the AMERICOM2Home 
;I. { ie i i i .  the DOJ and the FCC should impose a condition on the merger requiring New 
E,l;oS:ar to use its best efforts to coniplcte coordination, as quickly as possible, between 
\Lv 1:choStar’s satellites and SES AMERICOM’s proposed DBS satellite. The 
<cliidilioii \vould requirc New EchoStar to have its engineers meet regularly with those of 
SI S .\CIERICOM, outside the presence of lawyers and other unnecessary participants, 
~ I L !  tc  work diligently and in good faith to address any legitimate concerns regarding 

I i  

cgi4 interference. 

~- Sec Commcnts of EclmStar Satellite Corporation, File No. SAT-PDR-20020425-00071 (filed 
i . 1 . 1 ~ .  I -, 2002); Opposition o f  DIRECTV, Inc., File No. SAT-PDR-20020425-00071 (filed June 17,2002). 

Ahelsm Letter at 5 ,  

.I lie lrnited Kingdom handles International Telecommunication Union matters for Gibraltar 

StS AMERICOM’s concerns in this regard are rooted in the DBS incumbents’ behavior to date 
,: , ’ ’  ii.<pr~? 10 the proposed competition from AMERICOMZHome. Apart from “anticompetitive” animus, 
i ” f , c : t  IS no . . . way to explain ul1y these incumbents would ask the FCC to deny a potential competitor’s 

:c,.;w\: i O i ~  :imket entry. =I to an) technical discussions or studies with the potential new eneant.’’ 
\-:,.\W,I I.c!rcr a t  5 (emphasis in original). 

., , .  
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Such a requirement to negotiate in good faith could be difficult to enforce. 
’! i’i’c :ire, however, precedents for creating a structure that would help to ensure that 

%<,.\\ IlihoStar does in fact negotiate with SES AMERICOM in good faith to resolve 
d iu1  ~ . -mcems.  For example, as the Federal Trade Commission (the “FTC”) did in the 
o~ite\:  ofthe AOL-Time Warner merger, the DOJ or the FCC could appoint a “Monitor 

,“I .!bicc” with “the power and authority to monitor [New EchoStar’s] compliance” with 
ilk,  id faith negotiation requirement.” Such a Monitor Trustee would have ‘‘full and 
% , , . ~ ~ p l d c  acccss to all personncl, books, records, documents and facilities of [New 

.;, ii.i<iarj related to compliance.”” Moreover, to ensure that New EchoStar does not 
ic  i ~ i )  !he coordination process, the Monitor Trustee could essentially act as a mediator in 
11. . ~~.irdination, setting reasonable timetables and deadlines for submissions and 
ii’.:v!iligs. a id  possibly imposing sanctions for any failure by New EchoStar to comply 

. \ . ! I ’  i l i c  DOJ’s and/or the FCC’s stated conditions. The Monitor Trustee could also help 
c ::iwi’c Nei l  EchoStar’s compliance with the other merger conditions proposed below. 

Access to Customer Premises Equioment B. 

In the current US. DBS market, customer premises equipment (“CPE”), 
aii:iLici?ns the satellite receiving antenna (“dish”) and connected receiver, acts as a “last 
3 1 1 ,  iL.” ‘bottlencck into satellite households. Control of that bottleneck facility creates a 
:;;l:i:ri monopoly, and givcs an incumbcnt DBS provider an unfair advantage over 
,.\ , ~ i l t i - l >c  competitors seeking to offer service to the incumbent’s subscribers. These 
:iisioiiiers are generally unwilling to replace their existing satellite dish and receiver, or 
I C  : ~ d d  A second set ofequipment, in order to receive the services offered by a DBS 
s:(viipclitor. Thus, the fact that subscribers have to install additional equipment in order 

prr:l:criting such would-be conipetitors from gaining a foothold in the market. 
- > .  , =ci.ive the service of potential competitors generally has the anticompetitive effect of 

If the Merger Is approved. New EchoStar will control the bottleneck “last 
i1 . i  1s’. Facility into virtually every satellite television household in the country, thus giving 

ibility to keep competitive DBS providers out of the market. In order to spur 
c~~iiipctition in the DBS industry after the Merger, and to facilitate the development of 

-\.ices such as those that will be offered by AMERICOMZHome providers, it is 
~i: i~~ei-ativc that the DOJ and the FCC impose conditions on the Merger that result in 

, .  
America Online. Inc. and Time Warner. Inc., FTC Docket No. C-3989, Agreement Containing 

<. .xswt Orders. Decision and Order, 2000 WL 1843019, at 5 V (FTC, Dec. 14, 2000) (“AOL TW Consent 
<hLIt:i ’ .  In that case, the FTC did in fact appoint a monitor to ensure compliance with certain obligations 
. I  : ! ‘ e ,  <mscni decree. 

lii N c u  EchoStar \wuld bear tlir cost and expense ofthe Monitor Trustee, who would also be 
c i!ii,:~l to \is11 a n  appropriate confidentiality agreement. &id. 
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i x : i , ~ ~ i l  :dl competitors of New EchoStar’s gaining access to the satellite dish and receiver 
i+.c.d !i)r the reception of New EchoStar’s programming. 

1. Satellite Dish 

With respect to access to the New EchoStar satellite dish, a competitor 
,i.i !I .I\ .AMERICOMZHome should be permitted to replace the satellite dish of a New 
r i ! ioS!ar  subscriber with a new dish capable of receiving not only the New EchoStar 
.;I -itaI,>, hilt also those oftlie competitor, and potentially of other service providers. 
\‘,.I€ f?I~’OMZHonic should therefore be allowed to deploy satellite dishes capable of 

i lx ieous ly  receiving New Echostar’s programming and AMERICOMZHome’s 
!PSS.  The competitor to New Echostar, such as SES AMERICOM or its 

: l i o sd r i in i e r  customers, would bear the cost of developing and Installing new satellite 
, hi- consumers who desire to subscribe to the AMERICOM2Home service. 

.~. 

The capability to design, manufacture, and install antennas capable of 
:c% t‘ii ,113 both the New Echostar senice and a competitor’s service is critical to the 

,i,qmienc of DBS competition. This 1s true for a simple, intuitively obvious reason: 
:c.:!;i1iiiers resist placing two satellite dishes on their r00fs.l~ For example, if a consumer 

1 1 )  place a second dish on liisiher roof to receive AMERICOMZHome services, the 
:i.!iiiiiiicr is likely, in most cases, to decide not to proceed with AMERICOMZHome. 
BII! i!’!lie consumer can exchange hisiher New EchoStar dish for a single dish capable of 
~ c c i \  iiig hotli New EchoStar and AMEKICOMZHome, he/she is far more likely to order 
:IC: ,A~lERICOMZHome service. 

New EchoStar should be prohibited from discriminating in any manner 
JGainsi a customer who has installed such an AMERICOMZHome-provided satellite 
#&sl i ,  and required to continue to treat such a customer in the same manner as it treats any 
k>ilicr V e u  EchoStar customer. This Merger condition should, for example, prohibit New 
Fciiohtar from: (a) voiding receiver warranties based on the use of such dishes; (b) 
J.>!rii>utiiig new models of receivers designed to work only with New EchoStar-supplied 
ifrshe,:; (c) charging additional fees to customers using dishes not supplied by New 
EL IioStar; or (d) otherwise discouraging subscribers from allowing their equipment to be 
PI. !rc!ied to a system compatible with AMERICOM2Home. 

. .. .- 

See, a National Association of Broadcasters and Association of Local Television Stations 
ii..i.x>i for Modficatioo or Clarification of Broadcast Carriage Rules for Satellite Carriers, Declaratory 
l<~~hf1g  .ind Order, DA 02-70 ,  a t 7  2 (Media Bureau, Apr. 4,2002) (finding that EchoStar’s requiring some 
~ i h ~ i i l w r s  !o install a second dish i n  order Lo obtain local channels is unlawfully discriminatory). 



K i F K I N D .  W H A R T O N  6 G A R R I S O N  ,~ I> 1 

j t i i i  (-harks A. James, Jr 
~ 1 ,  V, Kenneth Ferree 

8 

New EchoStar should also be required to design the components in its 
.a;:!Iiic dishes based on common, industry-accepted standards, so that competitors can 
.c tL! i !  i manufaclure “uni\.ersal” satellite dishes. Thus, for example, New EchoStar 
4 : d t i  1101 be permitted to incorporate proprietary features into its transmissions or earth 
-.! ~ i i o i i  hardware that make i t  unreasonably burdensome for competitors to design and 
ii.,l’ui:ieture dishes capable of receiving multiple services. 

Receiver ___ 2 .  

The second part of thc CPE bottleneck is the receiver, sometimes known 
t‘ .: ”,:t-!op box,” inside !he home of each subscriber. Open access must also be granted 
,.: :,.mpe!itors for that equipment. To do this, the DOJ and the FCC should require New 

:-.i :iohtai- to develop rcceivers hased on common industry standards. Such receivers 
. \ .  i i~l<! he capable, for example, of incorporating multiple conditional access systems to 
~ ~ 1 ~ , 1 h l i ‘  users to access content from different service providers. Technically adequate 
,!.iiidcirds are currently available for the manufacture of such boxes, but a monopoly-bent 
I~)i<S liicumbent would have no incentive to use such standards unless mandated to do so. 
f ; i c  I ~ W  of such common standards would allow the development of receivers capable of 
v.t,i\ ,113 a competitor‘s offerings, \\ ithout diminishing the consumer’s ability to receive 
~ l i ~ .  1111 umhent’s programming. Because such open standards are good for competition, 
th:: D0.l and the FCC should mandate their use. 

The use of such open standards would not affect New Echostar’s ability to 
;i-xor!mrate its own proprietary conditional access system, so long as another service 
pi ,wider were able to obtain appropriate intellectual property licenses that enabled them 
:< dihtribute receivers that contain New Echostar’s as well as the competitor’s 
:oniiilional access technology. Subscribers would thus, for example, be able to purchase 
.):I~’ receiver, while subscribing to offerings from New EchoStar, AMERICOMtHome, 
.iilil’o~ an>’ other potential future competitors. Users would also be given the capability of 
s\\ itching from one provider to another without purchasing and installing a new receiver. 
S!wil:ir non-discriminatory requirements to those discussed above would also have to be 
n*ipobed on New EchoStar in connection with such satellite receivers. New EchoStar 
s l ~ ~ u l ~ !  not, for example, be permitted to distribute television content that cannot be 
r c u i i  ed by, or is transmitted in an inferior manner to, customers using their receiver to 
oii.~Ir a DBS competitor’s service. 

3. 

The proposed open access requirements would serve the interest of the 

Benefits of Access to CPE 

I ~ l i d l L .  i ll  the develOpment of competition, without causing undue harm to New Echostar, 
-- - IioStar and DIRECT\’ have announced that they will be replacing the existing satellite 
< d i d k 5  and receiving eqUiplllCnt of their customers afier consummation ofthe Merger in 

- 
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$I[:), e-. m t .  It  should therefore not be particularly burdensome to require the use of CPE 
m ~ ~ d  .m common standards, thereby allowing other service providers to manufacture 
: i~iaci:mcnt units capable of receiving the competitors’ and New EchoStar’s services. 

li Ieriirgs io entice AMERICOM2Homc’s subscribers, or to win back its own subscribers, 
’.\ :!iimi requiring such consumers to change their equipment. Moreover, to the extent 
+..i! hcw EchoStar is required to license any proprietary technology to other providers, 
U. ii ! choStar would be compensated through reasonable, cost-based licensing fees. 

!I .: framework would also benefit New EchoStar, as it could use its own competitive 

Access to such CPE would facilitate the development by SES 
4 11 t ii K‘OM and other companies of services to supplement those offered by New 

i o S l x ,  including \ralue-addcd services that New EchoStar either could not, or may 
, l ~  s).xr not to. provide. For example. AMERICOM2Home providers could offer local, 

!:<.hoStar. Moreover, pay-per-view movies, in a wider variety or at cheaper prices than 
; l io>t ,  offered by New EchoStar, could bring additional choices to consumers. Similarly, 
.it\\ I’rce-to-air channels and interactive video television offerings could be offered via 
\‘\It i(lCOM2Honie to New Echostar’s subscribers. 

. t~~!y  language or special interest channels that might not be available from New 

The abilit) 0 1  AMERICOM2Hoine providers to offer these and other 
cI!!:.inc.cd services to the large group of cxisting DBS subscribers would stimulate the 
-, ‘it ~ r i v t l i  o f  competition in the market for satellite television and multimedia services, and 
mighi diminish some of the anticompetitive impacts of the Merger. Consumers’ ability to 
hit\ “anit-ersal” satellite receiving equipment without being wedded to one provider, and 
LC s i \  itch service providers or ordcr a variety of content and services from different 
piocidcrs as they wish, would result in lower prices, better services and more choices. 
l lw climination of proprietary CPE as a bamer to market entry is therefore squarely in 
!Iw public’s interest. Thc DOJ and the FCC, as a condition of the Merger, should impose 
c(ici:lir:ons eliminating such barriers. 

C. 

In connection with their Merger, EchoStar and Hughes have sought FCC 
aiiilini~ization for the launch by New EchoStar of a satellite, “NEW ECHOSTAR 1,” that 
n i r i i l d  allow the combined entity to provide all ofthe local channels in the United States 
r <  . *  I 5  ‘ . s  .-ubscribers. According to EchoStar and Hughes, “only New EchoStar will be able 
[( undertake this ‘Local Channels, All Americans’ service plan because only the merger 

Access to Local lelevision Channels 

& EclioStar Satellite Cornoration and Hughes Electronics Comoration, Amlication for Authority 
:!, . . I ! I I I L ! ~  aildOncrate NEWLCHOSTAR 1 (USABSS-161, SAT-LOA-20020225-00023, February 25, 
!!.ii.- 
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! i  r l id inefficient usc of the DBS spectrum by eliminating the need for each of 
) i l l t t . 'TV and EchoStar to transmit more than 500 channels of duplicative 

. . I6  

SES AMEKICOM agrees that, if the Merger is approved without certain 
~ ~ ~ d i i i u i i s .  only New EchoStar would be able to provide local television programming to 

$1;  ~:.i~icricans via satellite. No other DBS provider would be in aposition to amass the 
I!+>, <iihital and frequency resources needed to offer to its customers anything close to 
;it 

o ' i p ~ ~ i i c x  could gain access io sufficient orbital slots and frequencies to offer a package 
111.1lx to thc "Local Channels, All Americas" plan, that competitor would have to use up 

omhiiicd entity's local television offerings. Moreover, even assuming that a 

I alilablc resources in the same inefficient, duplicative manner that New EchoStar 
'1 !(I avoid, thercby leaving little additional capacity for other channels. 

The frequency specfrum is a scarce public resource, and there are 
ai,:, ifii.icnt spectrum and orbital resources available for a competitor of New EchoStar's 
,.I .~mipctc effectively with the local channels platform being developed by EchoStar and 
) I K l - (  'T'. New EchoStar should thus be required to make the local channels on this 
~I,ii!bwi available, at reasonable rates, to competitors desiring to provide the same local 

ivriining to their subscribers. Such sharing ofincreasingly scarce spectrum and 
.v-i!al i rcscmux would s e n e  thc public interest, as it would greatly reduce the 
nci'!icient. duplicative usc of limited spectrum, and would open the door for competitors 
1 1  \ctt Echostar's to offer services comparable to those of the merged company. 

Requiring New EchoStar !o grant competitors access to its local television 
ir. i+"niing would not hami New EchoStar. Its competitors would be required to pay 
..e:isonable, cost-based, wholesale rates to New EchoStar for access to its local platform; 
.hiis, l;ir from harming New EchoStar, such access would help it, because the cost ofthe 
X!. \V IECHOSTAR 1 satcllite would he amortized over a larger base of paying 
;uhvx;bcrs. 
mi! lieiice have the ability to offer additional programming in an attempt to maintain its 
:cinpciiti\c advantage over other companies. 

17 In addition, New EchoStar would retain the orbital and spectrum resources 

!kj at 3 

EchoStar itself has indicated that it I S  "intensely interested in providing wholesale services" and 
.I':' w i  11 sxvice offers a unique oppomnity to generate two revenue streams by using the same 
L ! ~ ~ : I P  ~' k Comments of EchoStar Satellite Corporation and DirectSat Corporation at 5 5 ,  In the Matter 
'1 <L,IP m d  Policies for the Ihrecl Broadcast Satellite Service, IB Docket No. 95-168 (filed Nov. 20, 
<,t,: 
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Imposing an access condition on New Echostar's local offerings would 
: a i  !Ii!:tte in  important ways the development of DBS offerings that compete against those 
): \;t..i\. EchoStar, such as AMERICOMZHonie. Those who seek to offer programming 

. .  

t i ie  AMERICOMZHOME system will have enormous difficulty competing against 
i~ choStar unless they can offer the same local television programming in each local 

,ii,trkc: that New EchoStar will be able to provide. As Congress long ago recognized, it is 
,I.:ip!> not possible to develop a DBS service that competes effectively with cable 
'cl..:, !-.IOII systems (and now with the two entrenched DBS companies) unless local 
~.! ,l:ii,,~,!s are offered to consumers as part of the programming package. 18 

The stark [reality, however, is that there are not enough DBS spectrum and 
jz'>:t;~! r-esourccs availablc to perniit AMERICOMZHome providers to offer a competitive 

I tcle\ision package over the single DBS satellite that they would have available for 
.iiiii,r i)BS scivices. Accordingly, in order to facilitate competition by 
41lk t?ICOMZHome providcrs and other potential DBS market entrants, the DOJ and the 
!-( i' ,liould impose an open access condition with respect to New Echostar's local 
.i.,,intic:ls. and thereby conipcl the use of the limited DBS resources in an efficient manner 
:li.ii I.i-ilitates the devclopnient of viable competing offerings. 

Because the Aniercom2Home platform will exist on a DBS satellite 
,o~~::Iu! between the orbital slots to be uscd by New EchoStar in the provision of DBS 
w \  izL,. access to the New EchoStar local channels at 110" W.L. or other New EchoStar 
, i t h ) t ; d  slots ~ \ou ld  be technically feasible using the kind of industry standard, open 
. i i i c s ~  CPE discussed above. Subscribers to the programming offered on the 
\\IEI<ICOMZHome platform \vould not need to repoint their dishes or buy separate 
ticL:ipineni i n  order to receive local programming from the NEW ECHOSTAR 1 satellite. 
S x h  4 s c r i b e r s  would simply pay the relevant AMERICOMZHome service provider a 
~ ~ i ~ n t h i y  fee in order to decrypt such programming." Consumers desiring to subscribe to 
,4\1E KICOMZHome sewice would therefore not have to face the difficult choice of 
rriiiiqiiishing their local channels, thereby making AMERICOMZHome a truly viable 

Scc Satellite Home Viewer Iniprovement Act of 1999, as amended ("SHVIA"), enacted as Title 1 
, > t  I I I ~  I~ i ie l lectua l  Property and Comniunications Omnibus Reform Act of 1999, Public Law No. 106-1 13, 

~ ; ' i!ai 1501, Appendix I (1999). In recognition of the importance to competition of DBS providers' 
t b : + q  r.3 provide local channels, SITVIA permits DBS operators to retransmit local broadcast signals, and 
p"i\ MI the terms and conditions under which operators must seek consent from broadcasters for such 
,.,. . . .  J(i5:iiissiun. 

I he Precise structure of such a m a l e  arrangements need not be finalized at this time. Such terms 
ii " e  .i :>ked out by New EchoStar and potential competitors pursuant to a mandate from the DOJ and/or 
h! ! (': !h.~i Ncu EchoStar mahe local rrlcv~iiot~ channels available for resale, subject to reasonable t c m  

. I ) , :  . i l l l l i l t l O f l S .  
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c. ~t~ipcti[ive option. 

D. 

Other potential bamers to entry for would-be competitors of New 

Access to Retail Distribution Chain and Content Providers 

F.& itn\!ar arc the retail distribution chain for New EchoStar’s products and services, and 
1 1 .  .. c:~:itcnt providers for New EchoStar’s programming. Because New EchoStar will be 
~;, ,lirwinant in the DBS industry, and initially the sole provider ofDBS service in the 
:. Tl.!cci States, i t  will hold tremendous economic power over content providers and retail 

Iributors. New EchoS!ar would possess the market power and economic incentive to 
; I T  !! i t ,  Jeals with thosc entities that make it undesirable, or indeed detrimental, for them to 
: t i ~ i . i  iiito anangements with competitors of New EchoStar’s. The mere threat of 
.-~!:!Ii;iiton, without any outward action by New EchoStar, will often be sufficient to 
:YC-’C’!~I. content providci-s and distributors from signing contracts with competitors of 
\,. l clioStar, such as AMERICOMZHome. 

To prevent New EchoStai- from stifling DBS competition, we strongly 
.:c. , -i:;:neiid that the DOJ and the FCC, as a condition of the Merger, forbid any such 
s~i , : t c~!yxt i t ivc  transactions or bchavior between New EchoStar and its retail distributors. 
i3b:rihutoi-s should be free to promote and sell the satellite dishes, receivers and service 
.-il ‘ic:.. EchoStar’s competitors, including AMERICOMZHome providers, without 
<i;j!ei iiig dire consequences at the hands of New Echostar, such as blacklisting or other 

tmahihited. In addition. New EchoStar should not be permitted to offer pricing or bonus 
wcti!i:;cs to distributors that make it beneficial for them to favor New EchoStar’s 
lpr:i<ltit IS and services over those of its competitors. 

8 .  i*riii:, :if discrimination. Exclusive arrangements, in particular, should be clearly 

Arrangenicnts that adverscly impact AMERICOM2Home’s ability to 
;s:d>ltsli rclationships with content providers should also be prohibited as a condition of 
!h; Llcrgcr. As Congress and the FCC have recognized in the context of cable television 

.II the behest of the DBS industry), these kinds of arrangements are inherently 
.i~!iiompetitive, and thus unlawful.20 New EchoStar should thus, for example, be 
:.iroiiilitted from becoming affiliated with content providers in a manner that allows New 

~ _ _ _  

rr1 this regard, Section 628(b) of the Conununications Act, and the FCC’s Rules implementing that 
;c( xr)ri makc I t  unlawful for cable operators, and satellite cable and broadcast programming vendors in 
s . h c ! ~  ‘1 iahlc  operator has an attributable interest, from engaging in “unfair methods of competition or 
I n i w  I ‘ I  deceptive acts or practices. the purpose or effect of which is to hinder significantly or to prevent 

rill I:ichannel video progranming distributor from providing satellite cable programming.” 47 U.S.C. 5 
li,l One SPeclfic limitation promulgated under this general provision is a prohibition on exclusive 

cable operators and their affiliated programming suppliers. & & a t  9 5 4 q c ) ( 2 ) ( ~ ) ;  47 
’ I I( : ~‘6.1002(~)(2).  
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o . m r  to prevent or discourage such providers from doing business with 
1 \ I t  KIC’OMZHome. Discrimination against a content provider that distributes its 
:?” ~ ~ g m i i i i n g  on AMERICOMZHome’s platform should also be forbidden. 

E. 

There is substantial precedent for the kinds of open access and non- 

Analo~ous Conditions in Other Areas 

, J ’ - . i  r:Tcitiatioii requirements that SES AMERICOM is here urging be imposed on New 
i>\iai-. For instancc, sonic of thosc conditions are comparable to a condition imposed 

’ 11 4 1 ~ ~ 1 -  and Tiiiic Wamcr i n  the context oftheir merger.” In that case, the combined 
, .~,: i ip:! iy \vas rcquircd to allow at least thrce other Internet Service Providers (“ISPs”) -- 
I’ dc!:!ioii to AOL -- to offer service to .40L Time Warner’s cable customers over the 
2 :  ) I -  1 iiiie U’amer cable lines.’2 

Another analogous solution was introduced at the time of the breakup of 

i t  was clear that, with AT&T’s virtual monopoly over the “last mile” into almost 
1 i ,t 1 as a monopoly local and long distance telephone service provider in 1982.23 
r 
:’\ c:.! ! ..S. household, i t  would be difficult or impossible for competition in the long 
J i - ~ i t i ~ c  niarkct to flourish. To address this problem, the Consent Decree entered into by 
4 ~ <t I rcquired that the company be broken up into several Regional Bell Operating 
C.;i-ipiiiies (“RBOCs”), with cach of thcm largely restricted to the provision of local 
! e w p l ~ o n y . ~ ~  A separate AT&T was created for the provision of long distance services. 
:iiipx!aiitly, cach RBOC was required lo grant nondiscriminatory access to the “local 
;(x!p.. ‘or  all long distancc companies, and was barred from treating AT&T more 
! > t  csr.ihly than any other long distancc 

More reccntly, in the Telecommunications Act of 1996, RBOCs and other 

rrlers access to the local loop, at reasonable rates, for the provision of competitive local 
:w. i.ii:!mit local exchange carriers (“ILECs”) were required to grant competitive local 

mi ices. Recognizing that ILECs control bottleneck facilities essential for the 

.jc-r =?e Warner-AOL Order, 16 FCC Rcd at 117 17, 122, 126; AOL TW Consent Order. See 
,:?. ii I > . ? ~ C S  12-13 (Monitor’rmstee). 

~40L-T’d’Consent Older, iiote 12, m, at S; I1 

See gencrally United States v. ATBrT, 552 F. Supp. 131 (D.D.C. 1983); HAMBURG & BROTMAN, 
‘t ’,! ~ 1 .  i 11% IUONS LAW A N I )  PRAG ICE 8 4.05 ( 1  995). 

il.AX. 552 F. Supp. At 225-234 

~~~ id 
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elLpiient of competing alternatives, the Act mandates that competing local carriers 

isi,tiable” rates, and that an ILEC “offer for resale at wholesale rates” certain services 
t!ic I I I C  “provides at retail.”26 Precedents also abound for rules prohibiting 

IicN.i:iipctiti\ e or discriminatory arrangements between MVPD providers and their 

! i . i ~  i‘ “nondiscriminatory access to netivork elements on an unbundled basis” at 

2 1  
i > :  ~-:gc~miiiing suppliers or retail distributors. 

The DOJ and the FCC should take a similar approach with respect to the 
I 112 hlerzer, and require New EchoStar to open its CPE (the functional equivalent of 

R IKIC‘s’ local loop) to competing satellite service providers. The local channels 
~>~~!ii<.i!cch should also be opened by mandating that DBS competitors be able to purchase 
\L’\\ ! choStar’s local telcvision transmissions, on a wholesale basis at reasonable rates, 
i i ~  - w a l e  10 the competitors’ customers. Finally, anticompetitive arrangements between 
\<,\, F’clioStar and its distributors and content providers, that have the effect of 
Jiw cr.,i-aying or preventing such entities from doing business with AMERICOM2Home, 
,I , I  );IIC! be foi-liidden as a condition o f  the Merger. 

* * * *  

We will shortly bc contacting your offices, to seek meetings with you and 
\(’:::- ,:olleagues to discuss these matters further. 

Respectfully submitted, 

Patrick S. Campbell 
Attorneys for SES AMERICOM, Inc 

i <  Jmies Barker, Esq. 
/\ttorney for DIRECTV, Inc 

I\ttomey for EchoStar Communications Corporation 
Pantelis Michalopoulos 





1 SES AMlJKlC&M Petition 

SES AhERICOM filed the PDR with the FCC some four months ago, 
;\prjl 25, 2002. The PDR detailed SES AMERICOM's plans to establish an open 

I iB'; platform on which customers of SES AMERlCOM will be able to lease capacity 
', t be used to offer television programming directly to consumers. The venture, known 
,:< '~:iMERICOM2Home," will use a satellite licensed by the Government of Gibraltar, 
I : t h  which SES AMERICOM has had a longstanding relationship on satellite 

:cgui;itory and licensing matters.' The new satellite, on which SES AMERICOM hopes 
' . I  ccirnplete construction by 2004, will be placed at the 105.5" W.L. orbital location, 
\,.nii:h is in-between the 101" W.L. and 110" W.L. orbital positions occupied by 
) i H  f;C'?V's and EchoStds DBS satellites. 

In the PDR, SES AMERICOM underscored the public interest benefits 
I it. proposed satellite platform As SES AMERICOM explained, the 
?tl t- KICOM2Home system will compete with the DBS offerings of EchoStar and 

, j iKkCTV, ;is well as with other inultichannel video programming distribution 
ipui;frors, by providing an attractive alternative distribution outlet for content providers 
'%ichc. foreign langngc, and special interest programmers, for example, who may have 
'ii'uhlc obtaining caniage by the incumbent DBS and cable providers, will be able to 
c ;Ilkr Cree-to-air, monthly subscription, and/or pay-per-view television programming 
,!irci.fly to consumers \ ~ h o  have installed a small satellite dish and other necessary 

c , iiig equipment 

2 invitations/ Refusal to Conduct Technical Discussions 

The FCC placed SES AMERICOM's PDR on public notice on 
.rLi:iF 17, 2002, requesting interested parties to file comments on the PDR by 
.!l~iic 17, 2002.' Starting well in advance of this deadline, SES AMERICOM made 
<,Ifen to have its engineers meet with those of EchoStar and DIRECTV, in order to 
i,liow SES AMERICOM to address, on a preliminary basis, any interference or other 

..\MFRICOM2Home proposal. 
i ~ t c r n s  that the incumbent DBS duopoly providers might have with the 

In one letter, the undersigned, on behalf of SES AMERICOM, explained 
t i i u t  ">uch dialog would be in the public interest becauseeif the discussions are held 
~>:NI IO the June 17 date for the filing of comments on the Petition -- your better 
ii:i(icrstanding of the AMERICOM2Home proposal should lead to better, more 

~~ 

?>K filing at the International Telecommunications Union ("ITU") with respect to this satellite 
. a <  r!i.,de by the United Kingdom, r\hich handles ITU matters for Gibraltar. 

I'iibllc Notice, KKport No SAT401 I O ,  hlay 17, 2002. 
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~ : I < ~ : ; I I c ~  comments that will ultimately be of  more utility to the FCC.” Despite this 
:!tt’r, as well as repeated attempts by e-mail and telephone to arrange meetings before 

.late for filing FCC comments, EchoStar and DIRECTV refused to meet with SES 

3 Commentsmpositions and Reply 

Numerous parties filed comments at the FCC on June 17,2002, in 
-4)or t  of SES AMERICOM’s proposal to offer an open DBS platform in the United 
S:.itcs Only two parties expressed substantial opposition to the AMERICOM2Home 
j ~ 1 ~ 1 1 1 ~ 1 s a l :  EchoStar and DRECTV. While touting the PDR as evidence of the potential 
~ . ’ I  c {,rripetition in the DBS arena after their proposed merger, and thus a reason l o  
: q y  Q .ve :he merger, these DBS incumbents nevertheless urged the FCC to deny the 
/ ’ I  ~ ~ u t r i g h t ,  based on purporled interference concerns. 

SES AMERICOM filed detailed reply comments with the FCC on 
.Lily ~ : .  2002, countering each of the negative allegations made by EchoStar and 
I ,IKI:.CTV in their comments and opposition. Squarely taking on the interference 
c ;:inits orits detractors, SES AMERICOM established in its reply comments that, 

.\?.li:RlCOMZHome platform can coexist with the current and future DBS satellites of 
t .L 

iiiiiirig good faith coordination efforls by EchoStar and DIRECTV, the 

iinibcnts. The PDR and related filings are currently under review at the FCC. 

4. Further Invitations/Refusal to Conduct herator-Operator Coordination 

In a letter dated May 7, 2002, the Radiocommunications Agency of the 
I ‘;IIIC<J Kingdom (the “UK RR”)5 proposcd to the FCC that the coordination process 
. i r : i ~ i . , ~  thc AMERICOM2Home system and the affected U.S. systems (EchoStar and 
I )IKECTV) be “carried out on an operator to operator basis.”6 By letter dated June 28, 
2 0 0 2 ,  the FCC replied, indicating that the U.S. “accepts your proposal to permit 
,.~pc.r~tor-to-operator negotiations.”’ The FCC’s letter went on to designate EchoStar 
a l d  I )JRECTV to represent the United States in operator-to-operator coordination 

ussions with SES AMERICOM.’ Pursuant to this letter, SES AMERICOM, on 

~ 

Letter from Phillip L. Spector, Anomey for SES AMERICOM, to Gary Epstein, Anomey for 
1~;IRFl’TV. and Pantelis Michalopoulos, Anomey for EchoStar (June 7, 2002). 

[‘he Umted Kingdom handles 1TlJ matters for Gibraltar. See note 2 supra 

L.etter from Pat Strachan, UK RA, to Thomas Tycz, FCC (May 7,2002). 

I ettcr from Kathryn O’Brien, FCC. to Pat Strachan, UK RA (June 28,2002) 

14 
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, J ’ \  , L ,  2002, again invited EchoStar and DLRECTV to meet to begin the operator-to- 
tpci ;:lor discussions. 9 

These efforts by SES .4MERICOM were to no avail, as each DBS 
!iL.t!mbent again declined in similar fashion, and on the same date, to have such 

:iixussions. EchoStar insisted that any coordination meeting would have to be attended 
I > \  t!ie FCC and include consideration ofthe use by SES AMERICOM of an alternative 
<irhirirl slot and frequencies,” while D W C T V  simply rehsed to meet with SES 
~W4l:RlCOM, indicating instead that it would air its concerns with the FCC.” In 
i~~-llc~.r.-up conversations on the subject, these incumbents (through their attorneys) have 

c i :  .tdamantly to their position. 

Recently, by letter dated August 7,2002, the UK RA indicated its 
ic’crn regarding the DBS incumbents’ refusal to meet with SES AMERICOM. 

I’c:Liiig i t s  preference for “operator to operator discussions,” the UK agency wrote to the 
! , .n!mi.;sion that, in  light of the “reservations” about such discussions expressed by 
1 : , l i~d tar  and DIRECTV, the UK Administration is willing lo  convene “a special 
..~.j:ninistration to administration meeting. . , as soon as possible.”tz We prcsurne that 
tli: ( ‘.mimission will shortly be responding to this UK proposal.” 

~~ ~ ~ . . . ~  

1:-mail from Phillip Spector, Attorney for SES AhlERICOM, to James Barker, Attorney for 
I ~Il iI  :‘TV and Pantelis hlichalopoulos. Attorney for EchoStar (July 12, 2002). 

E-nu11 from Pantelis hlichalopoulos, Attorney for EchoStar, to Phillip Spector, Attorney for 
i 1~ .; 4MERICOM (July 18, 2002). 

E-mail from James Barker, Attorney for DIRECTV, to Phillip Spector, Attorney for SES 
j’,, %tE R.lC0.M (July 18, 2002). 

I CHCI from Pat Strachan, UK RA, to ‘lhomas Tycz, FCC (August 7,2002). 

Even i f  the Commission responds a f fmr ive ly  and an administration-to-adminis~ahon meeting 1 .  

: . xheduled, such a meeting is not, in SES AMERICOM’s view, a substitute for the necessary operator- 
I ,  *-<,perator discussions, The latter discussions would involve just the three directly affected parties, 
v. auld not comume scarce FCC and UK RA resources, and should be far easier to schedule (no trans- 
A . : I m i , :  travel is involved). Such discussions are far more likely to lead to a resolution that is satisfactory 
I , ,  lite incumbents and that allows a new DBS competitor to emerge. Thus, regardless ofhow the 
< ~ ,  .mn:ission responds to the UK RA’s August 7 letter, the Commission should instruct the DBS 
11,. !mbents to enter into operator-to-operator discussions with SES AMERICOM. In addition. with 
I C  ~P-L’I lo  both operator-to-operator and administration-to-adminishation meetings, the Commission 
~ I : , v i l ~ !  cclahlish hard deadlines, in order lo ensure that EchoStar and DlRECrV do not exploit scheduling 
0:  xht-: difficulties as a way ofdelaying such meerings. 
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5 .  

The continuing refusal by the incumbent DBS providers to commence 

m c 2 ! i o n s  of hqmbents ’  Refusal to Meet 

I ,  .~aiiingful intersystem coordination and other technical discussions with SES 
:\,\1EHCOM is not only anticompetitive, but also contrary to FCC policy. Such 
( :iordination discussions are required by ITU rules, and are entirely distinct &om the 
I .. (“5 consideration of the merits of the PDR. Indeed, by authorizing “operator-to- 
c pawitor negotiations as a means of developing a coordination agreement between [the 
: S 2nd the U.K.] adrnini~trations,”’~ the FCC has embraced this well-established 

c:..s t { i  resolve the technical issues raised by the incumbent DBS duopoly. 

Because such discussions are a critical step in the deployment of a new 
tciri, Echostar’s and L)IRECTV’s refusal to enter into such discussions at this point 
Fc. motivated only by a desire to stall the advent of the competing 

i9~Xf1-KICOh12Home system. There is no other way to explain why these incumbents 
’.’ .wk: ask thc FCC to deny a potential competitor’s request for market entry, &r 

.hnical discussions or studics with the potential new entrant. 

SES AMERICOM urges the FCC lo take steps to require that EchoStar 
l ~ ~ : i l  i~) lRCCTV comply with the FCC’s a i d  ITU’s rules and policies, by meeting with 
‘ PS .\MERICOM to commence coordination discussions. The public interest benefits 
[:C:!II rcquiring such discussions are compelling, as coordination will benefit all parties 
irivolved. If requircd to work with SES AMERICOM to coordinate its proposed new 
s.hcllite, the incumbent DBS providers will be able to air their interference concerns in 
2 i u r m  where satellite operators regularly address such issues. Moreover, such 
~ . . w d i n ~ t i o n  discussions will hasten the launch of a new DBS system that will compete 

bth iiie services offered by the existing DBS providers, to the benefit of the public. 

Accordingly, instead of allowing EchoStar and DIRECTV to continue to 
d.1q the coordination process mandated by ITU and FCC rules and policies, we ask 
: I ~a i  the International Bureau immediately direct these DBS providers to promptly hold 
cc:ordination discussions in good faith with SES AMERICOM. Without a strong 
niessage from the FCC on this matter -- informing the incumbents unambiguously that 
11ic afimmentioned delays are unacceptable --we believe that EchoStar and DJRECTV 
~ \ , . l !  continue to use the coordination process in an effort to delay progress and impede 
r1;;n-ki-t entry of an alternative service. 
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My client iind I will shortly be contacting your office, to seek meetings 
5.  ti: :mu and your colleagues to discuss these matters further. 

Respec#ully submitted, &/e 
Philli~ L. Suector 
Attokey fo; SES AMERICOM, Inc. 

James Barker, Esq. 
Attorney for DIRECTV 

f'mtelis Michalopoulos, Esq. 
Atiurney for EchoStar 


